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JAN 0 4 2001 REPLY TO THE ATTENTION OF:
R-19J

Karen A. Studders,

Commissioner

Minnesota Pollution Control Agency
520 Lafayette Road North

St. Paul, MN 55155-4194

Re: State Program Approval for the Underground Storage Tank
Program

Dear Ms. S;pda;rs:

This letter is in response to your letter, dated November 21,
2000, concerning the Minnesota Pollution Control Agency’s (MPCA)
application for State Program Approval for the Underground
Storage Tank Program pursuant to Section 9004 of the Resource
Conservation and Recovery Act. The United States Environmental
Protection Agency, Region 5, (U.S. EPA) is in the process of
reviewing the MPCA application for completeness under the Federal
State Program Approval regulations. Once that review is complete
and once it has been determined that the application is complete,
the U.S. EPA will publish a notice of tentative determination
concerning that application.

More particularly, your letter addresses the issue of the
boundary of the Mille Lacs Reservation. Your letter sets forth
the State of Minnesota’s position concerning that boundary and
requests that your letter become a part of the application
package for the Underground Storage Tank Program. While we
appreciate the State’s position, we feel it necessary to reaffirm
our previous position concerning the extent of the Mille Lacs
Reservation that we have taken in the context of the operation of
other Federal environmental programs, namely that the Mille Lacs
Reservation encompasses approximately 61,000 acres. As you, no
doubt, are aware, the U.S. Department of Interior is the
Department responsible for determining the boundaries of
Reservations such as the Mille Lacs Reservation. Previously, the
Department has provided the EPA with an opinion as to the extent
of that Reservation and the U.S. EPA has relied on, .and continues
to rely on, this opinion for the purpose of determining the
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extent of Indian Country within a State. This opinion was set
forth in a letter dated February 28, 1991. A copy of this letter
is attached for your information. '

We agree that this issue is not well suited for resolution in the
context of an administrative determination concerning State
Program Approval. We also appreciate the MPCA’s willingness to
cooperate with the U.S. EPA despite our difference of position
with regard to the boundary issue. Finally, we understand that
the State reserves its right to challenge the extent of the
Reservation in an appropriate forum. That being said, we must
reiterate that it is the U.S. EPA’s position that the boundaries
of the Mille Lacs Reservation are those the Department has
previously determined to exist. The U.S. EPA’s approval of the
MPCA Underground Storage Tank Program, should that occur, will
not extend to Indian Country as indicated in the Memorandum of
Agreement you quote in your letter. Since the term “Indian
Country” includes all land within the exterior boundaries of a
Federal Indian Reservation, any approved State Program will not
extend within the boundaries of the Mille Lac Reservation as
determined by the Department. For your information, this issue
is likely to be addressed in the Federal Register Notice of
Tentative Determination.

Your letter, and this letter, will be included in the
administrative record related to our review of the MPCA State
Program Application. Please feel free to contact Willie Harris,
of my staff, should you have any questions concerning this
matter.

Sincerely,

G 7

Francis X. Lyofis
Regional Administrator



cc:

Willie Harris, U.S. EPA, Region 5
Andrew Tschampa, U.S. EPA, Region §/f
Delores Sieja, U.S. EPA, Region 5™
Thomas Kenney, U.S. EPA, Region 5
Jerry Parker, U.S. EPA, Headquarters - OUST

Carmen Chittick Dierking, Assistant Attorney General
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Mr. Barl J. Berlow ‘ -
Minneapolis Area Director _ _ ; .
Surcau of Iadian Affairs , :
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. Res Mille Lace Reservation Boundaries
Dear Mr. Barlow:

This i{s in response to your request that wae provide an cpinion on
the issue of the boundary of the Mille Lacs Indian Reservation.
From tizme to time, various entities have speculated that the
boundaries established by the Treaty of February 23, 1853, 10
Stat. 1165, have been disestablished such that the reser-aticn
has been dininish-d and presently consists only of lands held in
trust for the Mille Lacs Band (or the Minnesota Chippewa Tribe).
For the reasona set for the below, it is our opinion thav the
boundaries established by the 1855 treaty remain intact and that
the reservation has not been diminished.

The currant analytic structure for determining whether & mtatute
“had the effect of terminating or diminishing a reservation ie .
summarized in the Supreme Court’s decision in Sgpiem v. Bartlett,
465 U.S. 463 (198<;. In that case, the court set out guidelines
to aid in the interpretation of statutes affecting the status. of
rosorvationa Those "pronouncem@nta“ in Solam are summarized in.

aazla, 909 F. zd 1387

(10tn Cir. 1990) & as followst

Pirst, it is well eetablighed that cangranu has the
pewer to diminish a reservaticn unilaterally.. .

. [Citations omitted.] Nemetheless, dlainishnnn: will "
not be liqhtly‘in:srrad citation omitted]. . Canrass
must clearly evince the intent. to reduce. boundarzes,
[citacions omittad], and traditional solieitude for..
Indian rights favors the survival of reservation . . . .
boundariee in ‘the face of the opening up of rascxvntien .
lands to settlement and entry by non-Indians.

(Cications omitted]. Courts may not, however, "ignore
plain language that, viewed in histarical context and
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given a ‘fair appraisal’ clearly rums counter to a

tribe‘s later claims." (Citations omitted], 909 F.a2d
1387 at 13913,

The foregoing approach to analyzing the impact of Congressional
action on reservation boundaries involves the applicationof
judicial presumptions and standards that have developed in the
absance of clear Congressional intent in the so-called "surplus
land" statutes. That is, Congress opened raservations to non-
Indian settlement and set up schemes for the pagsage of title, -
but failed to racognize a distinction between title and boundary
interests. That failure is a result of the reality that contrary
to axpectatione in the late 1800’s, the reservations and the
tribes did not disappear into the amalgam of American society.
When they did not disappear, disputes arcse over reservation
boundaries and in resolv.ng those conflicts, the Supreme Court
has applied a presumption that ambiguous congressional action
affactirg Indian tights is te be resalvod %@ the benafit of the

-ndians“. Sge, 420 U. S. 428

Because the distinction between title and boundaries has becanme
increasingly important in the wake of the development of
principles of Indian tribal sovereignty, the Supreme Court has
required that an alleged dlmin!shment statute must clearly
reflect 5nnni£1:.§gngxsanignnl¢&ntﬂnn to diminish both boundaries
‘and Indian title. The specific intent requirement in analyzing
alleged diminishment statutes gives affect to a judicial
presumption that Congress intended to deal fairly with the
Indians, and it is in the lijht of that "fair deal®™ presumption
that each boundary i{ssue mug: be judged.

The history of the Mille lLacs Resaervation following its creatien
- a5 2835 encompasses a complax, convoluted succession of treatiss,
agreements, Executiva branch rulirngs, and Congressional
enactments. Although the officlal acts of the government evince
a great effort ¢o remove the Mille Lacs Band from the reservation
and an effort (albeit not without vacillation) to legitimize the
presence of white settlars, there is no clear Congressional
;ntcnt to reduce the boundaries of the Mille Laes Ro@ervaﬁieas

A sumuary ‘of Congressional action begins with the T*@aty af 18646
8y thdt treaty, the Band caded the 3858 Reservation to the United
states, but expressly retained the right to remain on the '
reservetion se long as its members did not interfere with or
molest the whites. There i{s no doubt t¢hat the Band. did not -
violate that “good conduct" provision, but in the two decades
that Zollowed the federal government - despita efforts to stem
the flow of trespassers onto the ragservation and to protect.the
interests of the Indians in the lands - eventually allowed claims
on or issued patents o 8/6 of the reservation’s approximately
615000 acres. 2t is impor=sant to nete, however, that the claims



and patents wera ngot the result of a Congressional enactment
throwing the reservation open to settlement under the public land
laws. Instead, the entries were made on the basis of directives
and orders of the Daepartment of tha Interior under intense

- pressure from timber and land interests. o

Following the incursion into the raservation and the debate over
les propriety within the Executive Branéh, Cofigressienacted’thef
Act of July 4, 1884, 23 Stat. 89. That statuts recognized .the
controvarsy surrounding the gettlement of the Milla Lacs ~
Reservation and prohibited additional disposition of lands within
the Reservation until further actien by Congress. That furcher -
action come in the form of the Act of January ié, 1883, 25 3tat.
642, alse known ag the Nelson Act. BY that statute, Congress
created the framework for the cession of all Chippewa
reservations in Minnesota except portions of the White Earth and
Red Lake Reservations. A conmission was appointed to negotiate
with the Chippewa for the removal of the Grand Poertage, Fond du
Lae, Mille Lacs, Bois Forts and Leech Lake Bands to the White
Earch Reservations, but Section 3 of the Nelson Act allowed any
nember of those five Bands to remain on their home reservations

and take an allotment of land there rather than remove to Whits
Earth. ‘

Under the auspices of the Nelson Act, an agreement with the “(ille
Lacs Band was negotiated and approved. Although the agreeme :t
with the Mille Lacs Band contained csssion language with res) ect
'~ to the 1858 reservation and the right of occcupancy reserved in
the 1864 treaty, it is clear that the Band members intended ®to
exercise thelr right to remain on their encestral homelanr. and to
take allotments there rather than relocate to White Earth .

Subsaguent to the Nelson act and the agreament pade pursuant to
it, the Mille Lacs Indians endeavored to sgecure the promised
allotments but were frustrated by actions of the Executive Sranch
with respect tc renewed entries and settlement on the
reservation. By the turn of the century, che government had
allowed so many non-Indians toc enter and settle upon the
regervation, and did so little to preserve the right of allotment
reserved to the Mille Lacs members, that few lands suitable for
allotment remained in government hands. Notwithstanding the fact
that title to the land passed to others, there is no clear .
evidence that Congrese considered the yeservation boundaries
either diminished or terminated. To the contrary, in both the
Act of July 22, 1890, 26 Stat. 290, and the Act of May 27, 1902,
32 Stat. 268, Congress referred to the rights of Indians “within
[che] Mille Lacs Reservation.” The latter statute provides
evidence that Congress belleved the reservation continued to
axist in that the act offered the Indians inducements - as well
as exceptions - to removal from the Mille Lacs Reservation. If
the reservation hed ceased to exist by virtue of the Nelson Act
agreement (which had been approved years earlier), there is



nothing in the 1902 act which evinces a Congressional .
understanding that that was so.

The Mille Lacs Band persisted in its insistence that the Band’s
understanding of tha right tc remain and take allotaents under
the Nelson Act. As with the other Chippewa Bands, some moved to
White Earth and tsck allotments. However, the great majority
remained and by the Act of August 1, 1914, 38 Stat. %82, Congress
specifically appropriated $40,000 for the purposa of acquirinq
lands to be allotted to the nilla Lacs Indians remaining on- the.
reservation. The acquisition of lands by purchase was necessary
because in the preceding decades the government had allcwed
otliers to acquire reservation lands and had not honored t:

legitinata expectation of allotmcnt under Sectzon 3 of the Nelson
Act. :

Given that history and keeping in mind the judi@ial standards
applicable to the issue of boundary disestablishment, the
question of the lmpact of cther Minnesota boundary casaes must be
addrgssed. The sxtuation most analogous to that cf Milla Lacs is
discussed in - : : f ] 334
F.Supp. 1001 (D. Hinn. 1979). In thlt caso, tne ccur* held that
the Nelson Act did not terminate or diminish the Leech Lake
Reservation - ona of the five reservations which like Mille Lacs
ware "ceded"” pursuant toe Nelson Act agreements., The Leech Lake
boundary was again at issue in State v. Farge, 262 N.W.2d 341
(Minn. 1977), appeal dismissed, 435 U.S. 919 (1978), and State v.
clark, 282 N.wWw.2d 902 (Minn. 1979), cert. denied, 443 U.S. 904
(1980), dealt with the Whita Earth boundary. Both decisions

concluded that the rascrvat*on boundaries had not been -
disestablished.

At about the same time, in Upifed States v. Minnesota, 446
F.Supp. 1382 (B.Minn. 1979), aff£’d sub nom, Red Lake Band v, :
Yinnesota, 614 F.2d 1161 (9th Cir. 1980), the federal court held .
that the Nelseon Act had tesrmineted a portion of tha Red Lake
Reservation. Similarly, in White Eart : : :

F.8upp. 227 (D.Minn. 1981), aff‘’d, 683 F Zd 1130 (Bth Cir. 1982)9
the federal court found that four townships of the White Earth
Reservation were removed from the reservation. Those decisions,
however, do not compel a cenclusion that the Mille Lacs
boundaries were disestablighed. In both the case of Red Lake and
the "four townships®, there is clear evidence of the areas at
issue were to be dealt with differently than the cedbd
raservations (Mille Laecs, Leech Lake, and the others) where the
Indians cculd ramain and take allotments. The “diminished® area
of the Red Lake Reservation consisted of a vast area of sparsely
inhabited lands. Even aftar diminishment, the remaining Red Lake
Reservation encompassed hundreds of thousands of acres, including
the historic population centars of that Band. With respect to
the four <swnships in the northeastern portion ef the White Earth
Reservation, the record i{s clear that those spacific. lands were
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te be treated differaently than the balance of the ressrvation.
(In fact, it is clear that the Secretary of thse Intericr treated
the Red Lake ceded lands and the fouxr townships as exceptions to
the general rule, and the judicial decisions have confirmed that
different treatment. Saee, H.R. Ex. Doc. No. 247 at 10.)._

\‘..

In short, the circumstances of the Mille Lacs Reservatien do not
parallel aither the Red Lake ceded area or the four townspips
cedad at White Earth. There ls no clear evidence that Congress
intended to reduce the boundaries. Given the judicial standargds
governing analysis of boundary issuss, wes are of the opinion that
the Mille Lace Reservation béundaries encompass the territory °
described in the Treaty of 1885. ;

Sincerely yours,

Merk A. Andaerson
For tha Fleld Solieitor
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